Compitroller of the Currency, Treasury

(1) The bank must ensure compliance
with all applicable statutory and regu-
latory provisions governing bank
transactions with these persons or en-
tities;

(2) The parties must comply with all
applicable fiduciary duties; and

(3) The parties, if they are in com-
petition with each other, must consider
limitations, if any, imposed by applica-
ble antitrust laws.

Subpart D—Preemption

§7.4000 Visitorial powers.

(a) General rule. (1) Only the OCC or
an authorized representative of the
OCC may exercise visitorial powers
with respect to national banks, except
as provided in paragraph (b) of this sec-
tion. State officials may not exercise
visitorial powers with respect to na-
tional banks, such as conducting ex-
aminations, inspecting or requiring the
production of books or records of na-
tional banks, or prosecuting enforce-
ment actions, except in limited cir-
cumstances authorized by federal law.
However, production of a bank’s
records (other than non-public OCC in-
formation under 12 CFR part 4, subpart
C) may be required under normal judi-
cial procedures.

(2) For purposes of this section,
visitorial powers include:

(i) Examination of a bank;

(ii) Inspection of a bank’s books and
records;

(iii) Regulation and supervision of
activities authorized or permitted pur-
suant to federal banking law; and

(iv) Enforcing compliance with any
applicable federal or state laws con-
cerning those activities.

(b) Exceptions to the general rule. Fed-
eral law expressly provides special au-
thority for state or other federal offi-
cials to:

(1) Inspect the list of shareholders,
provided the official is authorized to
assess taxes under state authority (12
U.S.C. 62; this section also authorizes
inspection of the shareholder list by
shareholders and creditors of a na-
tional bank);

(2) Review, at reasonable times and
upon reasonable notice to a bank, the
bank’s records solely to ensure compli-
ance with applicable state unclaimed
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property or escheat laws upon reason-
able cause to believe that the bank has
failed to comply with those laws (12
U.S.C. 484(b));

(3) Verify payroll records for unem-
ployment compensation purposes (26
U.S.C. 3305(c));

(4) Ascertain the correctness of fed-
eral tax returns (26 U.S.C. 7602); and

(5) Enforce the Fair Labor Standards
Act (29 U.S.C. 211).

(c) Report of examination. The report
of examination made by an OCC exam-
iner is designated solely for use in the
supervision of the bank. The bank’s
copy of the report is the property of
the OCC and is loaned to the bank and
any holding company thereof solely for
its confidential use. The bank’s direc-
tors, in keeping with their responsibil-
ities both to depositors and to share-
holders, should thoroughly review the
report. The report may be made avail-
able to other persons only in accord-
ance with the rules on disclosure in 12
CFR part 4.

[61 FR 4862, Feb. 9, 1996, as amended at 64 FR
60100, Nov. 4, 1999]

§7.4001 Charging interest at rates per-

mitted competing institutions;
charging interest to corporate bor-
rowers.

(a) Definition. The term ‘‘interest’ as
used in 12 U.S.C. 85 includes any pay-
ment compensating a creditor or pro-
spective creditor for an extension of
credit, making available of a line of
credit, or any default or breach by a
borrower of a condition upon which
credit was extended. It includes, among
other things, the following fees con-
nected with credit extension or avail-
ability: numerical periodic rates, late
fees, creditor-imposed not sufficient
funds (NSF) fees charged when a bor-
rower tenders payment on a debt with
a check drawn on insufficient funds,
overlimit fees, annual fees, cash ad-
vance fees, and membership fees. It
does not ordinarily include appraisal
fees, premiums and commissions at-
tributable to insurance guaranteeing
repayment of any extension of credit,
finders’ fees, fees for document prepa-
ration or notarization, or fees incurred
to obtain credit reports.

(b) Authority. A national bank lo-
cated in a state may charge interest at

133



